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PRESUMPTION OF SURVIVORSHIP. 


DECISIONS OF THE ENGLISH ECCLESIASTICAL 
COURTS. 


A.and B. embark in the same vessel 
for the Cape of Good Hope; the vessel 
sails and is never more heard of. By 
reason of the consanguinity, or affinity, 
af the parties, it becomes necessary, in 
order to distribute their property, that 
it should be determined whether either, 
and if either which of the two, ought to 
be presumed to have been the survivor : 
by what means, and upon what princi- 
ples, shall this question, which, in the 
language of Mr. Fearne, seems to 
mock every effort of human ingenuity, 
be solved. 

The civil law was singularly compre- 
hensive and particular upon this sub- 
ject, (see Digest. lib. 34, de Commoci- 
entibus,) and though it adopted the 

rinciples of presuming the original 
er of the property in litigation to 
have survived, it nevertheless, in cer- 
tain cases, had recourse to presump- 
tions arising from the comparative 
strength of the parties: thus if a mo- 
ther and son perished together by ship- 
wreck, the son, if adult, was presumed 
to have survived her, (Digest, lib. 34, 
t. 22) ; but if of tender age, to have died 
in her lifetime (ib. tit. 5, s. 23.) 

The French code (art. 720, e¢ sec.) is 
no less explicit upon this subject than 
the Roman ; it declares that where the 
circumstances of the event are such as 
to preclude a more certain principle of 
decision, the judgment is to be guided 
by the strength of the age and sex of the 
lost individuals ; and the relative pro- 
portions of strength it affects minutely 
to ascertain, providing that where the 
presumption is dependent upon age, 
persons who have not attained the age 


of fifteen years, or who have passed 
37 


that of sixty, shall be supposed to have 
pre-deceased persons whose periods of 
life are between these ages: and that 
persons under the age of fifteen years 
shall be presumed to have survived 
those whose age exceeds sixty. For 
cases, however, in which the special 
rules as to age are insufficient to deter- 
mine the question, a general rule is: pro- 
vided, declaring that when the sex of 
each is the same, the younger shall be 
presumed to have survived the elder. 
The imperfection of these rules of 
the Code Napoleon is glaringly mani- 
fest ; the presumptions made in obedi- 
ence to them must as frequently con- 
tradict the hidden truth as accord with 
it. All other considerations than those 
of age and sex seem prohibited, for 
though attention is first required to be 
given to the “circumstances of the 
event (du fait,)” it would seem that 
that expression, correctly interpreted, 
includes only facts occurring at the 





time of the accident, and not the usual 
bodily status, far less the acquired 
powers of the parties; and this is con- 
firmed by the fact, that in case of fail- 
ure of such “ circumstances,” the judge 
is required to recur to the strength of 
the age and sex, which would them- 
selves be according to the contrary con- 
struction, “circumstances du fait.” 
The consequence of these rules, there- 
fore, must be, that a court is bound to 
presume, that a weak unhealthy youth 
of sixteen, has survived a robust man 
of thirty, and that a bale man of sixty 
years has been survived by a child of 
seven, nay, according to the literal con- 
struction of the articles, by an infant at 
the breast; at ‘least if this latter con- 





struction be improper, the undetermi- 
nate and ambiguous nature of the pro- 
visions have given it the same title to 





reception in this instance as in others, 
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to which it must clearly be applied. It 
may be further remarked, that the code 
in no case admits a presumption that 
the female sex may survive the male, 
but supposes that a strong woman in 
the prime of life struggles with less 
energy against her fate, than a decrepid 
octogenerian dotard of the opposite 
sex. Moreover, even in cases where 
neither of the parties is subject to ex- 
traordinary infirmity, it cannot be 
doubted that the supposed survivor 
must often have pre-deceased his com- 
panion, for where health and strength 
are equal, survivorship must depend 
either upon acquired skill, or upon ac- 
cidents with which a court can by no 
means become acquainted, and never 
upon the established criterion, namely, 
a few years difference in age, and where 
strength is through difference in age, 
unequal, though it be reasonable to sup- 
pose that men between twenty and 
forty, survived men between forty and 
sixty, it is nevertheless directly at va- 
riance with natural presumption to sup- 
pose, that the former class of persons 
were survived by youths between fif- 
teen and twenty. 

It is, therefore, not to be regretted 
that such provisions as these have 
never becn adopted in this country. 
The English laws are indeed savin 
indefinite in this respect; a circum- 
stance which may perhaps be ascribed 
to the nature of their origin and forma- 
tion. So profoundly silent were they 
upon this head, that in the case of Ge- 
neral Stanwix, (Fearne’s Posthuma, and 
S.C. nom. R. v. De Hay, 1 W. Bla. 
640,) which was believed to be the first 
in which the question arose, Lord 
Mansfield declared that there was no 
legal principle upon which he could de- 
cide it, and accordingly he recommend- 
ded a compromise, which was effected. 
(Per Sir W. Scott, in Wright v. Nether- 
wood, in note to Taylor v. Diplock, 2 
Phill. 201, and in S. C. 2 Salk. 593, n.) 

Since this case, however, the ques- 
tion has repeatedly arisen, and the 
courts have found it necessary to adopt 
some principle of decision ; and though 
no certain and comprehensive prineiple 
seems yet to have gained the autho. 
rity of a-rule, the cases tend strongly 
to approximate our law to that detailed 





in the digest. The ecclesiastical courts 
have from the nature of their jurisdic. 
tion, been more frequently subjected to 
the necessity of encountering the diffi- 
culty than the temporal. 

The first direct case in those courts 
was Taylor v. Diplock, 2 Phill. 201, 
which came before Sir John Nicholl in 
the Prerogative Court, in the year 1815; 
there a husband, having by his will ap- 
pointed his wife his executrix and resi- 
duary legatee, was drowned in the 
same vessel with her ; Sir John Nicholl 
granted administration to the husband’s 
effects to his next of kin in preference 
to those of the wife, saying, the burthen 
of proof lay in the latter to show that 
the husband left a residuary legatee, 
and that the presumption of law was in 
favor of the parties on whom the law 
would throw the right ; and he referred 
to the civil law as making the same pro- 
vision, (Dig. lib. 34, t. 9, s.3). The 
learned judge, however, after referring 
to the strength and active habits of the 
parties respectively as shewn by the 
evidence, used the following remark- 
able expression : “‘ looking to their com- 
parative strength, there is nothing to 
take away the ordinary presumption 
that a man was likely to survive a wo- 
man in a struggle of this description, 
still less is there anything to prove the 
contrary.” 

It is observable that in the preceding 
case, two principles of decision were 
referred to by the court ; firstly, that of 
throwing the onus of proof of survivor- 
ship upon the representatives of the 
party, who would never have had any 
interest in the property in litigation if 
he or she were not the survivor; and 
secondly, of drawing a presumption 
from the relative strength and habits of 
the parties ; the second, indeed, did not 
seem to have been used, even as an 
auxiliary, but was referred to merely 
for the purpose of shewing, that even if 
(as had been urged at the bar) it were 
the proper principle of decision, it 
would require him to pronounce the 
same judgment as the former; both 
principles, however, were treated as 
proper for application in suitable cir- 


‘eumstances, and it may be remarked 


‘that the example cited from the Digest 
may be attributed to either principle, 
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the former being in terms referred to, 
and the latter being applicable to the 
case, and elsewhere recognized by the 
same law in a statement of the same 
example. (Voet in loc. D. 23, 4; 26 
Domat in loc). 

The question again arose as between 
husband and wife, in Colvin v. H. M. 
Proctor General, 1 Hagg. 92. Prerog. 
1827, and administration to the hus- 
band, who was a bastard, was granted 
by the court to one of his creditors, 
saying, that “the prima facie presump- 
tion of law was that the husband sur- 
vived.” 

Again, it arose in Goods of Murray, 1 
Curt. 596. Prerog. 1837, where admi- 
nistration to the husband was granted 
by Sir Herbert Jenner as to a widower, 
“there being nothing to shew that the 
wife survived, aud her next of kin con- 
senting.” 

In these cases, as in Taylor v. Dip- 
lock, both of the principles above-men- 
tioned concurred in supporting the de- 
cision pronounced, it was therefore un- 
necessary for the court to declare to 
which of the two preference should be 
given in the event of their conflicting. 

In Goods of Selwyn, 3 Hagg. 748, 
Prerog. 1831, which though earlier in 
date, has, on account of its peculiarity, 
been postponed to the case last stated, 
husband and wife had perished toge- 
ther under similar circumstances, he 
having appointed her his executrix “ if 
living at his decease,” the court grant- 
ed probate of his will to executors sub- 
stituted “ in the event of her dying in 
his lifetime,” saying, “inthe absence 
of clear evidence it has generally been 
held that both died at the same mo- 
ment, and it was so held in Taylor v. 
Diplock ;” and further, “ without going 
into the general presumption that the 
husband was the stronger, and there- 
fore survived, the intention is so clear 
that whatever may be the construction 
in other courts, I shall decree probate 
to the substituted executors in common 
form, the next of kin (7. e. of the wife) 
not opposing, and having power here- 
after to call in the probate and contest 
the point.” , 


‘The question arising in this casewas. 


one of peculiar nicety, and bore a strong 
resemblance to one which came -before 


Sir William Wynne, in Wright v. Ne- 
therwood, before referred to, where that 
learned judge held that a man who was 
drowned together with his wife and 
their child, had neither wife nor child 
(that is of his second marriage) living 
at his death, and therefore that a will 
executed by him during a former mar- 
riage, was not revoked by his subse- 
quent marriage and birth of issue. 

It is to be observed, that in Goods of 
Selwyn as well as in Colvin v. H. M. 
Proctor General, and Goods of Murray, 
both of the principles mentioned by Sir 
John Nicholl in Taylor v. Diplock, 
tended to the same judgment ; at last, 
however, it became necessary, in a case 
where they were at variance, to deter- 
mine which of the two should over- 
tule the other. In Satterthwaite v. 
Powell, 1 Curt. 705, husband and wife 
having been drowned together, the 
question was, whether administratioa 
to the wife’s effects should be granted to 
her next of kin or to the representa- 
tives of her husband. The dictum of 
Sir John Nicholl with respect to the 
ordinary presumption being that a man 
would survive a woman, was pressed 
upon the court, but Sir Herbert Jenner 
said, “it appeared to me that this point 
was settled; the principle has been 
frequently acted upon, that, where a 
party dies possessed of property, the 
right to that property passed to his 
next of kin, unless it be shewn to have 
passed to another by survivorship. Here 
the next of kin of the husband claims 
the property which was vested in his 
wife ; tkat claim must be made out ; it 
must be shewn that the husband survived. 
The property remains where it is found 
to be vested, unless there be evidence to 
shew that it has been divested. ‘The par- 
ties in this case must be presumed to 
have died at the same time, and there 
being nothing to shew that the husband 
survived his wife, the administration 
must pass to her next of kin.” 

The primary and over-ruling prin- 
ciple established by these decisions in 
the Ecclesiastical Courts, seems most 
rational and satisfactory. It must be 
confessed, however, that the judgments 
délivered in propounding the doctrine 
do not exhibit the desirable precision ; 
nor indeed are they uniformly consist- 
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ent; for the court, not content with de- 
claring that where a person dies pos- 
sessed of property, that property will 
devolve upon his next of kin, (7. e. those 
clearly surviving him), unless it be 
proved to have passed to another by 
survivorship, has sometimes added, that 
the possessor of property must be pre- 
sumed to have been the survivor, and 
sometimes, that both parties must be 
presumed to have died together ; and 
thus the more natural and satisfactory 
reason has been obscured, and absurd 
results may ensue; for if the former 
presumption be adopted, namely, that 
the possessor of property survived, 
then the court would, in the event of 
both parties being possessors of pro- 
perty, be one day determining that .7. 
survived B., and on the next that B. 
survived .4. And if the court has re- 
course to the latter supposition, viz. 
that both died at the same moment, it 
will have to enjoy the satisfactory as- 
surance, that it is continually making a 
presumption which is always contrary 
to the truth. 

The above, it is believed, are all the 
authorities to be found in the ecclesias- 
tical reports upon this subject. We 
shall take an early opportunity of laying 
before our readers the cases which have 
arisen since that of General Stanwix, 
in the temporal courts. 








PROPERTY OF MARRIED WOMEN. 


The following summary of the law 
with reference to the doctrine of the 
separate estates of married women, from 
the notes of a learned lecturer, will no 
doubt prove acceptable to our readers. 


AS TO RESTRICTION AGAINST ALIENATION. 


Pybus v. Smith, 1 Ves. jun. 189; 3 
Bro. ch, Ca. 340; Witts v. Dawkins, 12 
Ves. 501; Brown v. Lake, 14 Ves. 302; 
Parkes v. White, 11 Ves. 222. 


CASES AGAINST ANTICIPATION. 


Sockett vw. Ray. 4 Bro. Ch. Ca. 433; 
Brandon v. Robinson, 1 Rose, 197; 18 
Ves. 429; Jackson v. Hobhouse, 2 Mer. 
= ; Ritchie v. Broadbent, 2 Jac. & W. 
456. + . 





WHERE RESTRICTION CEASES ON DEATH oF 
HUSBAND. 


Jones v. Salter, 2 Russ. & M. 208; 
Barton v. Briscoe, Jac. 603; Newton vy. 
Reid, 4 Sim. 181; Brown v. Pocock, 5 
Sim. 163 ; 2 Myl. & K. 189; Knight y, 
Knight, 6 Sim. 121; Benson v. Benson, 
6 Sim. 126; Woodmeston v. Walker, 2 
Russ. & M. 197; Tullett v. Armstrong, 
1 Beav. 1; 4 My]. & K. 390. 

See also, American decisions, Hark- 
ing v. Coolter, 2 Por. 263; Hamilton 
v. Bishop, et al. 8 Yer. 33; Jaques 
v. Methodist Ep. Church. 17 Johns, 
Rep. 548; Carroll v. Lee, 3 Gill & 
Johns. 504. 

The following propositions as to per- 
sonal property may be deduced from the 
cases :— 

1. Where property is given to the 
separate use of a married woman, equity 
considers her asa feme sole. 

2. If notrustees are appointed, equity 
will supply them. The husband will 
be declared a trustee for her benefit. 

3. If the woman be unmarried at the 
time, the trust will operate when sub- 
sequently married. 

4. A married woman may be re- 
strained, though the prohibition is in- 
valid if annexed tothe gift to a man. 

5. If property given to a marrid wo- 
man be not restrained, she may dispose 
of it by gift in her life-time, or by 
will. 

6. If given to a married woman, the 
restraint will cease when discovert, by 
the death of her husband. 

7. If given to an unmarrid woman, 
the restriction is inoperative as long as 
she is single: but if she do not exer- 
cise the power when re-married, the 
property will again be restrained. 

8. If separate use be created against 
alienation, and she marries again, the 
restriction revives. 





PRACTICAL POINTS. 
FIRE INSURANCE. 


The following point has, we believe, 
never been before decided : 

The plaintiff, a lessee under coven- 
ant to insure against fire in his own 
name and that of the lessor jointly, as- 





signed to the defendant, who cove- 
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nanted to keep the covenants in the 
lease. The defendant having neglect- 
ed to keep up a fire policy which had 
been effected, the plaintiff effected a 
fresh one, but in his own name only. 
No fire happened. The plaintiff brought 
covenant against the defendant for neg- 
lecting to insure: defendant pleaded 
payment of a farthing into court. And 
it was held by the Court of Queen’s 
Bench, that though the plaintiff had no 
claim to be indemnified specifically for 
the sum expended by him in effecting 
the fresh policy, the jury were at li- 
berty to award more than nominal 
damages for the risk to which he had 
been exposed by the defendant’s de- 
fault. Lord Denman, C.J., who tried 
the cause, on a motion for a new trial, 
said, “I thought myself bound by the 
judgment of the court on granting the 
new trial in this case, not to lay it 
down as a rule that the jury might 
give damages by way of indemnity for 
the specific sum expended by the plain- 
tiffin insuring. It appears that I did 
not lay down such a rule, and no com- 
plaint is made of misdirection. It seems 
the jury were asked whether tlie risk 
to which the plaintiff had been ex- 
posed by the defendant’s default, en- 
titled the plaintiff to more than nomi- 
nal damages. The jury chose to give 
more than nominal damages; they 
gave the very amount which the piain- 
tiff had expended. We think the jury 
might properly give more than nomi- 
nal damages, and if so, as the particu- 
lar amount awarded by them cannot be 
objected to, that the verdict must be en- 
tered for that amount.” Hey v. Wyche, 
2 Gale & Dav. 569. 











IN BANKRUPTCY. 





United States District Court, Vermont District, 


Before the Hon. Samuet PRENTIss. 


In the matter of CurtstopHer C. Rowe. 


To constitute a payment a preference within the 
meaning of the Bankrupt Law, such payment, 
when it consists of a part only of the debtor’s 
property, must be made in ‘contemplation of 
bankruplcy, and must be voluntary, ~ Both 


must concur. If it be made in contemplation 
of bankruptcy, but not voluntary, or be volun- 
tary and not in contemplation of bankruptcy, 
it will not amount to a fraudulent preference. 
Where a creditor issued an attachment against 
a bankrupt’s effects some months prior to his 
petitioning for a decree, and the transaction 
appeared to be bona fide, and it appeared that 
the bankrupt had made efforts to procure parties 
interest to defend the suit, without effect, and 
in consequence his counsel suffered a default 
te be entered,—HE Lp, that the bankrupt did 
not thereby give an undue preference. 


CERTIFICATE—FRAUDULENT PREFERENCE. 


Tus was an application by Christo- 
pher C. Rowell, who had been duly de- 
clared a bankrupt on his own petition, 
for a certificate of discharge ; to the al- 
lowance of which the following objec- 
tions were interposed :—1. That Ste- 
phen S. Downer, Uriah Wilkins, and 
the bankrupt, being partners in the team- 
ing business, and as such becoming in- 
debted to John Downer; he the said 
John, in January, 1842, commenced a 
suit against them, and attached pro- 
perty belonging jointly to the bankrupt 
and one Jabish Hunter; and at the No- 
vember term of the court, the bank- 
rupt agreed and consented to a judg- 
ment by default in the suit, in order to 
secure Downer a preference over other 
creditors, and for a much larger sum 
than was due. 2. That the firm of 
Downer, Wilkins & Co. being indebted 
to Stephen S. Downer in some small 
sums, he the said Stephen S. com- 
menced a suit against the bankrupt at 
the May term of the County Court, and 
attached his property; that it was un- 
derstood between the parties that the 
suit could not bé sustained ; and that 
the bankrupt, with intent to secure the 
said Stephen S. a preference over other 
creditors, at the November term of the 
court, consented to a judgment inthe 
suit for an amount equal to the debts he 
owed the said Stephen S. The 3d, 4th, 
and 5th objections charged the giving 
of preferences to certain favored cre- 
ditors over the general creditors. 

Prentiss, J.—The questions to be 
decided arise upon the objections filed 
by the opposing creditors, and the at- 
tention of the court is confined to the 
transactions stated and specified in the 
objections. All other transactions to 
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as are embraced in the objections, are 
of course laid out of the case. 

1. In considering the first objection, 
it may be observed in the outset that 
there is no evidence whatever to shew 
that the claims of Downer were in an 
part fictitious, or that the sum for whic 
he obtained judgment was not justly due 
him. Nor is there any evidence to 
shew that the bankrupt was not a part- 
ner of the firm of Downer, Wilkins & 
Co., and not liable as such for the 
debts. On the contrary, the objection 
states, in terms, that he was a partner, 
and as such became indebted to Downer; 
and from that, together with the testi- 
mony and exhibits, it must be taken 
that the debts were bona fide debts, and 
that the bankrupt was a member of the 
partnership at the time they were con- 
tracted. Such, it seems, was the opi- 
nion of the bankrupt’s counsel in the 
suit; for Mr. Barrett says, that on 
learning all the facts in the case, he ad- 
vised that the suit could not be defend- 
ed, and that it would be proper to sub- 
mit to a default. 

As to collusion between the bank- 
rupt and the creditor, it is clear that 
the proceedings in the suit afford no 
presumption whatever of any collusion 
between them. ‘The bankrupt employ- 
ed counsel to appear in the suit, and 
instead of suffering judgment to pass at 
the first term, as he might, he procured 
a continuance. After the decree of 
bankruptcy, and before the next term 
of the court, there was ample time for 
the assignee, upon whom the duty pro- 
perly devolved, to investigate the mat- 
ter, and prepare a defence if he found 
a defence would be available. The 
bankrupt felt unable, and was not obli- 
ged, to provide means for defending 
the suit ; but it cppears that he made 
efforts to procure others in interest to 
do it. Failing in this, his counsel suf- 
fered a default to be entered, under a 
rule, however, that the damages should 
be assessed by the clerk, evidently with 
a view to guard against a recovery for 
more than was really due. 

Nor was the assent ef the bankrupt 
to the computation of damages, if as- 
sent it can be called, given under such 
circumstances as to warrant any infer- 
ence of collusion on his part. The op- 


portunity was sought to get his assent 
to the computation, and it is very mani- 
fest that he was reluctant to do or say 
any thing in the matter. He peremp. 
torily refused to sign the paper; and it 
was only after one of the other part- 
ners had assented to it, and after being 
much pressed,that he was prevailed upon 
to say he should make no objections. 
This, in any view of it, is of very little 
importance, especially as the assent of 
the other partner was alone sufficient 
to authorize the entering up of judg- 
ment for the amount against all the de- 
fendants. 

As there is no evidence to impeach 
the justice of the judgment, but rather 
evidence from the testimony and exhi- 
bits that the judgment was right, it is 
difficult to see what ground there is in 
the transaction for complaint against 
the bankrupt. There is no foundation 
for saying that the act of suffering a 
default in the suit enabled the creditor 
to gain an unlawful preference. It was 
the attachment, not the judgment, that 
created and gave the preference, though 
a recovery of judgment was necessar 
to render the preference available. If 
no property of the bankrupt had been 
attached, there would have been no pre- 
ference. The attachment was made 
some months before the filing of the 
petition in bankruptcy, and the lien 
thereby acquired upon the property, if 
bona fide, could not be defeated or af- 
fected by any subsequent proceedings 
in bankruptcy. The creditor was le- 
gally entitled to the benefit of the lien, 
and the utmost that can be said is, that 
the default enabled him to obtain a 
judgment for his debt somewhat earlier 
than he might perhaps have otherwise 
done. But it neither gave nor secured 
to him any new or greater right upon 
the property, or any other preference, 
than he already rightfully possessed, 
and could have made effectual by a re- 
covery of judgment, if not then, at a 
future time. 

Even a certificate of discharge, if 
obtained in the meantime, woyld not 
have prevented a recovery of judg- 
ment. In some cases, such as actions 
founded on tort, and actions sounding 
merely in damages, as for 4 breach of a 








contract of marriage, covenant, and the 
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like, where the claims are not provable 
under the bankruptcy, the certificate is 
no impediment to a judgment. In 
others, where the claims are of a nature 
to be provable, the certificate is appli- 
cable as a bar, and in general must 
operate as such ; but if the plaintiff has 
a lien by attachment in any such case, 
and the lien is saved and protected by 
the act, he must be entitled, on the ge- 
neral principles of law, as well as in 
reason and justice, to the necessary 
means to make the lien effectual. It is 
admitted that the general effect given 
by the act to a certificate of discharge, 
obtained under a voluntary proceeding 
in bankrupty, must be so far qualified 
in the case of trust or fiduciary debts, 
though proveable under the bankruptcy, 
asto give the party whatever judgment, 
decree, or process may be necessary to 
enable him to enforce his claim ; and 
such, it would seem, must be the legal 
operation in the case of every other 
right, whether springing out of a lien, 
mortgage, or other security, which is 
saved and protected by the act. To 
allow the plaintiff, in the case of a lien 
by attachment, to have judgment, and 
take execution against the property at- 
tached, would be giving him the bene- 
fit of his lien and nothing more. It 
would be in analogy to the practice 
adopted in the English courts in suits 
against a discharged insolvent, where- 
upon the plea of a discharge under the 
Lords’ act, judgment is rendered for 
the creditor, and execution awarded 
against the future effects of the insol- 
vent, they not being discharged but re- 
remaining liable. 

Upon the general question, whether 
an attachment is a lien within the sav- 
ing clause of the bankrupt act, it is 
quite unnecessary to say any thing, be- 
cause the question has already been de- 
cided in the affirmative both by this 
court and the circuit court. It may be 
worth while, however, to notice here, 
as an instance of professed improve- 
ment in'English legislation on the sub- 
ject of hankruptcy, an alteration in the 
la® of that ‘country touching rights of 
ananalagous character, of very recent 
date and of very considerable import- 
ance. By thé statute 21 Jac. 1, c. 19, 
s. 19, which formed the law in England 
for more than two centuries, it was en- 





acted, that creditors having their debts 
secured by judgment, statute, or recog- 
nizance, or having made an attachment 
according to the custom of London, 
where no execution or extent is served or 
executed before the person became bank- 
rupt, that is before the act of bankruptcy 
committed, shall not be relieved for more 
than a rateable part of their just debt. 
By the present law, it is provided, that 
“all executions and attachments against 
the lands and tenements, or goods and 
chattels of any bankrupt, bona fide made, 
executed, or levied, before the date and 
issuing of the fiat against him, shall be 
deemed to be valid, notwithstanding any 
prior act of bankruptcy by such bank- 
rupt committed; provided the person 
or persons, at whose suit, or on whose 
account, such execution or attachment 
shall have issued, had not at the time 
of executing or levying the same, no- 
tice of any prior act of bankzuptcy by 
him committed.” 

2. The second objection, upon the 
face of it, admits that the judgment re- 
covered by Stephen S. Downer was 
right in amount; for it says that the 
bankrupt consented to a judgment for 
an amount equal to the delts he owed 
Downer. The point insisted upon 
seems to be, that as Downer and the 
bankrupt were partners in the late firm 
of Downer, Wilkins & Co., and the 
money sued for was paid by Downer in 
satisfaction of the partnership debts, 
and so on account of the joint concern, 
the action, though the money was paid 
after the partnership had expired, could 
not be maintained. Whether it could o- 
not, would depend upon the particular 
circumstances of the case, which do 
not appear; such as whether there 
was an express promise, or that which 
was equivalent to a promise. But how- 
ever that might be, as the point does 
not appear to affect the merits of the 
claim which formed the ground of the 
action, but goes rather to the nature 
and form of the remedy, it is deserving 
of very little consideration here. In all 
other respects, this objection rests upon 
the same circumstances, and is depend- 
ent upon the same principles as the 
first ; and the observations made upon 
that are applicable to and decisive of 
this, and need not ‘be repeated. 

3. The remaining objections are con- 
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fined to certain payments and securi- 
ties alleged to have been made and 
given by way of preference to certain 
creditors ; and in reference to these, it 
may be premised, that the payments, 
in order to bar the bankrupt’s right to 
a discharge, must amount to fraudulent 
preferences within the meaning of the 
bankrupt law. What constitutes such 
a preference is a question concerning 
which there are conflicting authorities ; 
but the prevailing doctrine seems to be, 
that a payment, when it consists of an 
appropriation of a part only of the 
debtor’s property, must be made iz con- 
templation of bankruptcy, and must be 
voluntary. Both must concur. If it be 
in contemplation of bankruptcy, but not 
voluntary, or be voluntary, but not in 
contemplation of bankruptcy, it will not 
be a fraudulent preference. ‘To make 
out a payment to be in contemplation 
of bankruptcy, something more must 
appear than mere insolvency, enough to 
shew, if not a determination to become 
a bankrupt at all events, at least that 
bankruptcy was in view as a conse- 
quence of the insolvency; and to be 
voluntary, the payment must originate 
with the debtor, the first step being 
taken by him and not by the creditor. 
Now, so far as concerns the payments 
to Baxter and Porter, there is no evi- 
dence which will authorise the conclu- 
sion, when fairly considered, that either 
of them comes within the principle just 
laid down. Indeed, there is no proof 
that any such payments were in fact 
made, except what comes from the 
bankrupt himself on his examination ; 
and if the opposing creditor will rely 
upon the bankrupt’s testimony to estab- 
lish the fact of the payments, he must 
take the explanations which the bank- 
rupt gives concerning them. From 
what is stated by him, it does not ap- 
pear, as to some of the payments, whe- 
ther they were voluntary ornot. It ap- 
pears, however, that two of them were 
made under the pressure of executions, 
which precludes the idea of voluntary 
payment. Butasto any of them being 
made in contemplation of bankruptcy, 
the bankrupt, after stating that all the 
debts, except one of the two in execu- 
tion, were the joint debts of himself and 
Hunter, and were paid out of the part- 
nership fund, says, that he and Hunter 








expected to pay all their debts and re. 
lieve themselves from embarrassment, 
and had no other view or expectation, 
until he was committed to jail in July. 
To hold these payments to be fraudu- 
lent preferences, upon what is disclosed 
in regard to them, would not only be 
assuming what does not appear, but 
would be in fact at variance with what 
does appear. 

The circumstances attending the 
small payment to John Downer, it is 
hardly necessary to say, do not make 
out a preference within the intent of 
the law. And as to the security al- 
leged to have been given to David 
Moore and Hiram Moore, it appears 
that Hunter and the bankrupt being 
jointly indebted to the Moores in the 
several sums stated, John Downer, in 
consideration of the lease to him of a 
farm by Hunter, agreed to pay the two 
debts out of the produce of the farm. 
The legal title to the farm was in Hun- 
ter, though the bankrupt, as partner, 
and having paid part of the purchase 
money, was considered as having an 
equal interest in it. But Hunter gave 
the lease, as he had the legal power to 
do, having the title. The concurrence 
of the bankrupt was not necessary to 
the validity of the lease : and there is 
no proof in the case that he had any 
actual concern, or participated at all in 
the transaction. The act, for aught 
that appears, was the separate act of 
Hunter alone; and whatever may be its 
character, it cannot be treated as the 
act of the bankrupt, without affirmative 
proof connecting him with the transac- 
tion. 

As none of the objections appear to 
be sustained by the proofs, the objec- 
tions are over-ruled and a discharge al- 
lowed the bankrupt. But notwithstand- 
ing such is the result upon full consi- 
deration of the testimony, it does not 
follow that there may not have been 
good probable cause for interposing ob- 
jections for the purpose of an investi- 
gation. The question of costs depends 
not so much upon the final result, as 
upon the particular circumstances of 
the case ; and looking to them, it is not 
deemed equitable, in this instance, to 
subject the opposing creditor to the 
payment of costs. 
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IN CHANCERY. 








Before the Hon. Lewis H. Sanprorp, 
Assistant Vice Chancellor of the first 
Circuit. 


Conover v. Brush and Lanepon.— 
April 24, 25, 26.—June 3, 1843. 


The Court of Chancery will not, on the applica- 
tion of the defendant, in a judgment confessed 
by him to defraud his creditors, inquire into 
the consideration of the judgment, much less 
impair it, or set it aside. 

Where a witness has at different times, made 
directly conflicting statements upon oath 
touching the two principal questions in con- 
troversy, his testimony will not be regarded or 
considered in the decision. 

A debt discharged by the insolvent law, furnishes 
a good consideration for a subsequent promise 
or obligation, and a judgment confessed for it, 
is valid against other creditors. 

After a judgment creditor had become the pur- 
chaser of real estate on his own execution, 
and before the time for redemption by the 
debtor had expired, the creditor agreed by 
parol with the debtor that if the latter would 
not redeem, he should have the surplus on a 
sale of the property, beyond the amount bid 
and the interest and charges—HELp, that this 
created no trust in the property; but that it 
was a valid agreement, and not within the sta- 
tute of frauds. 

Testimony of wife and child of party in interst 
considered and weighed. 

Decree nade between co-defendants. 


Tue complainant filed nis bill as a 
judgment creditor at “w of the defend- 
ant Langdon, agaixst whom an execu- 
tion had been recurned unsatisfied, and 
charged thatthe defendant Brush, by 
means of 4 Judgment, deed, &c., which 
were without consideration and fraudu- 
lent against creditors, had possessed 
himself of a large amount of property 
belonging to Langdon. ‘The cause. 
being at issue on the separate answers 
of the defendants, a decretal order was 
entered by consent, referring it to a 
master to take and state an account be- 
tween the defendants of all the trans- 
actions mentioned in the pleadings. 
On this accounting, the complainant 
was at liberty to question the amount 
due on Brush’s judgments, and the par- 
ties in the cause were permitted to be 
examined as witnesses. The master 
was also to decide upon the question of 
costs. ’ 

38 


The master reported that there was 
due from Langdon to Brush, $2,452 38, 
and decided that Brush’s costs should 
be paid by the complainant, if a fund 
held by Brush as_ security for the 
amount due to him should prove insuf- 
ficient to pay the costs in addition to 
such debt. The complainant was to re- 
cover his costs of Langdon. 

Each of the parties excepted to the 
Master’s report, on various grounds. , 

D. D. Field, for the complainant. 

W. C. Russell, for the defendant 
Langdon. 

Murray Hoffman, for the defendant 
Brush. 

Tue Assistant Vick Cuancettor.—lt 
is evident from the proceedings in the 
cause, as well as the hearing on the ex- 
ceptions, that this is in fact and exclu- 
sively, a controversy between the de- 
fendants, instituted by Langdon to im- 
peach and avoid the claims of Brush. 
On the hearing, the counsel for the 
complainant, who also closed the argu- 
ment in behalf of Langdon, insisted 
that the object of the reference was to 
take the account as between the de- 
fend«nts only, and not as between the 








complainant and Brush. And the coun- 
sel claimed that the cause was to be 
considered on this hearing, as arising 
upon an accounting to which the co- 
defendants alone were parties. 

This conrt will not lend its aid to the 
defendant Langdon to inquire into the 
consideration of the judgment which 
he confessed to Brush, much less to 
impair it, or set it aside. Although the 
counsel for Brush has foreborne to urge 
this point, I cannot overlook the fact, 
that Langdon impeaches this judgment 
in his answer, on the ground that he 
confessed it without any adequate con- 
sideration, to defraud his creditors ; 
and that he concurred in using it for 
that end, after the nominal considera- 
tion which he concedes to it, was fully 
satisfied. (See Bolt v. Rogers, 1 Paige, 
154; Manny v. Phillips, 3 id. 472; 
Crosier v. Acer, 7 id. 137; Dealty’s 
Heirs v. Murphy, 3 A. K. Marsh, 474.) 

Leaving this judgment to stand 
against Langdon, and Brush retaining 
all that he has received and obtained 
by means of the judgment; any ac- 
count of the remaining matters in con- 
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troversy which can be stated as be- 
tween the co-defendants, will not result 
as favorably to Langdon, as the state- 
ment of the account between the same 
parties in the mode which the com- 
plainant, as a creditor of Langdon, is 
entitled to enforce. I shall therefore 
proceed to examine the case as made 
out by the complainant against the de- 
fendant Brush. 

1. The Master, in stating the ac- 
count, sets out with the judgment 
which Langdon confessed to Brush on 
the seventh day of August, 1828, and 
credits to Bush the $2,800 for which 
execution issued on that judgment. 
The validity of this judgment is the 
first and the most important question 
in the eause, and its consideration leads 
to the examination of the prior dealings 
between Brush and Langdon. 

The decretal order, allowing the 
complainant ¢o question this judgment, 
does not thereby impair its force ; and 
Brush ‘in the first instance has a right 
to rely upon the evidence which it af- 
fords, of the validity of the debt at the 
time of its recovery. It is incumbent 
upon the complainant to overcome that 
evidence. 





In pursuing that object, he first pre. 
duces the defendant Langdon as a wit- 
ness in his behalf. This witness, it is 
alleged, is entirely unworthy of credit, 
and before proceeding, it is necessary 
to dispose of that question. I have al- 
ready stated the ground assumed by 
Langdon in his answer in regard to the 
judgment. One of the first inquiries 
made of him as a witness by the coun- 
sel for the complainant, was this: 
‘* What was the said bond and warrant 
of attorney given for?” ‘To which he 
answers, “it was given to put my pro- 
perty beyond the reach of my credi- 
tors.” He further testifies that he did 
not owe Bush anything when the judg- 
ment was confessed ; but that accord- 
ing to his, Langdon’s, account, Brush 
owed him a considerable sum; that 
Brush was then liable for him as in- 
dorser on his notes to the amount of 
$2,100 or $2,200 ; and that Brush was 
never compelled to pay anything on the 
notes, excepting $200 or $300. The 
judgment confessed by Langdon was 
ona bond in the penalty of $10,000, 


conditioned to pay $5,000, and an exe. 
cution issued on the 7th September, 
1828, for $2,800, by the assent and 
concurrence of both of the parties, 
The defendant Brush read in evidence 
the answer of the defendant Langdon 
to a bill filed against him in this court 
by R. A. Striker and another, as unsa- 
tisfied judgment and execution credi- 
tors of Langdon. The answer was ve- 
rified by the oath of Langdon on the 
2d, and was filed on the 9th day of 
August, 1831. He therein states that 
in May or June previous, all his right 
and title to three houses and two lots 
mentioned in his answer, (and which 
are referred to hereafter in this case), 
were sold at sheriff’s sale on Brush’s 
judgment, “ which judgment was given 
for cash lent, medicine and attendance 
as a physician,” and that Brush became 
the purchaser for $1,500. He then sets 
forth in a schedule, all the debts and 
choses in action due or to become due 
to him, and in two other schedules, his 
household furniture and tools of trade ; 
and then states that he has not and had 
not when the bill was filed, any pro- 
perty of any nature or kind whatso- 
ever, or any estate or interest in any 
property, except that set forth in the 
‘hedules. No claim against Brush ap- 
peat= in the answer or in the schedules. 
he counsel for Langdon argued that 
he intendea in this answer merely to 
state one side of the account between 
him and Brush. This is no apology for 
him, and the conclusion js irresistible 
that he swore falsely exher jn that an- 
swer, or on the reference 1s this cause. 
Again. It is a material question jn this 
suit whether Langdon owned a saw- 
mill at Saugerties, in the year 1839, 
which it is alleged he bought of-Brush, 
and in which he manufactured lumber 
for market. In his testimony before 
the Master, he swears, unhesitatingly, 
that he never had any interest at all in 
that mill, never considered that he 
owned it, and never had any writings 
for it; and that he was the superin* 
tendant of the mill which belonged to 
Brush, and that he acted as the agent of 
Brush in what he had to do with the 
saw-mill, and that he bought for Brush 
the raft of timber manufactured there. 
The defendant Brush read in evidence 
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before the Master, a bill filed in this 
court by Langdon, against one Smith 
Cram, on the 13th day of November, 
1832, and which was verified on the 
preceding day by the oath of Langdon. 
In this bill Langdon states that on the 
20th day of April, 1832, he made an 
agreement with Cram to take charge of 
a saw-mill of Langdon’s at Saugerties ; 
and that Cram took such charge, and 
continued therein until the first of Sep- 
tember, 1832, when Langdon disposed 
of the mill to Mr. Faulkner. The bill 
contains various charges and inquiries 
relative to Cram’s dealings with timber 
and lumber, “ the property of Langdon,” 
or “belonging to him,” manufactured 
at the mill, while Cram was employed 
by Langdon, “to transact the business 
appertaining to the mill of the said” 
Langdon ; and prays for an account of 
Cram’s agency, and an injunction, &c. 

Iam sure that it is not my duty to 
sift the testimony of a witness, who 
upon his own oath, stands before me 
reeking with fraud, and convicted of 
perjury; in order to discover whether 
there are not some grains of truth, con- 
cealed in the mass of falsehood. In 
the language of the Judge who deli- 
vered the opinion of the court in Dun- 
lop v. Patterson, (5 Cowen, 243), “ the 
law will not permit either life or pro- 
perty to be put in jeopardy by such tes- 
timony. If it would, there would be 
little security for either.” In that case | 
the Supreme Court reversed the judg-! 
ment of the court below, because they 
had permitted the testimony of _sach a 
witness to go to the jury. I shall 
therefore disregard the testimony of 
Langdon entirely in the further consi- 
deration of this case. 

[His Honor then examined the testi- 
mony in reference to the judgment, in 
the course of which he made the fol- 
lowing remarks :] 

The only additional testimony pro- 
duced by the complainant to impeach 
the judgment, consists of the confes- 
sions of Brush to Langdon’s wife and 
daughter, and his attorney, in 1835. I 
have considered the testimony of Mrs. 
Langdon and her daughter carefully, 
and with a desire to harmonise it with 
the ungestioned facts in the case. It is 
not to be denied that the feelings of 





Mrs. L. are strongly enlisted in be- 
half of her husband, nor but that both 
mother and daughter have a powerful 
interest in the controversy. This is 
perfectly natural and proper, but it im- 
poses or the court the duty of cau- 
tiously weighing their testimony given 
in his favor. 

The mother represents Brush as 
coming to their house in April, 1835, 
and acknowledging that he had in his 
hands over $4,000 of their money, and 
promising to restore their property to 
them immediately, and expressing deep 
contrition for his conduct in reference 
to it. On being cross-examined, she 
says the $4000 to which she alluded, 
was money which he had got by selling 
the Hudson street houses, and from the 
Equitable Insurance Company. The’ 
Hudson street houses were those which 
had been eold on the judgment, and it 
is claimed by Langdon himself, that 
certain judgments against him hereafter 
discussed, were purchased in, with the 
bulk of the insurance money received by 
Brush. 

The time and circumstances of this 
conversation deserve attention. Mrs. 
L. was ill, and confined to her bed, and 
although the war between the parties 
was then waging, it was not an occa- 
sion when Brush would be likely to 
enter into an altercation with her, or 
even to attempt to stem the torrent of 
words, which, according to her testi- 
mony, she doubtless poured out upon 
him. 

The conversation occurred very soon 
after Brush’s return from Florida. It 
seems that Langdon sued Brush in the 
Supreme Court, as he was leaving New 
York for Florida in the preceding au- 
tumn, and through some neglect of B’s, 
obtained a judgment by default for 
more than $12,000 in January 1835. 
The damages were assessed by a she- 
riff’s jury, and this evidence before the 
jury, given principally by Langdon’s 
attorney, (who was also his solicitor 
and put in his answer in Striker’s suit 
before mentioned) consisted of the re- 
ceipt of the insurance money by Brush, 
the sale by him of the Hudson Street 
houses bought in upon his judgment 
against Langdon, and the eae 
to him of certain lands in Pennsylvania 
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hereafter considered. Immediately upon 
his return in April 1835, Brush had ta- 
ken active measures to have this extra- 
ordinary judgment set aside and the 
default opened. He applied to Lang- 
don to have the matters between them 
referred, and called on him to sign some 
paper about it, within two or three days 
after his return, and as Mrs. L. has it, 
on the day after his memorable conver- 
sation with her. Langdon refused, and 
both he and his attorney exhibited a 
determination to hold on to their judg- 
ment, amounting to three times as 
much as ever Langdon ventured to 
claim as his due by his answer in this 
cause. 

It is very remarkable that at such a 
moment Brush should go to the house 
of Langdon and converse as he is re- 
presented to have done by this testimo- 
ny- it is almost inconceivable. Still, 
I am anxious to avoid condemning Mrs. 
L’s veracity and placing it ona level 
with that of her unfortunate husband. 
It may be that Brush either made no 
answer to a part of her assertions and 
she deemed his silence as an assent to 
their truth, or he may have conceded 
that he did receive $4,000 by way of 
his sale of the houses and the insurance 
money, as an insulated fact which was 
indisputable. This was the master’s 
hypothesis, as appears by his very able 
observations upon the evidence with 
which I have been furnished. 

The testimony of the daughter is, as 
far as it goes, the mere echo of her 
mother’s. She was but twelve years old 
when the conversation took place, and 
incapable of understanding its connec- 
tion or its meaning. It had. been the 
subject of very frequent conversations 
between her and her parents, and it 
would be difficult for her to distinguish 
between her recollection of Brush’s 
language, and the ideas subsequently 
instilled into her mind. I have no 
doubt but that she testified honestly, 
but I cannot regard her statement as 
entitled to much weight. 

The evidence of Langdon’s former 
solicitor and attorney on this point is 
but slight. He says that when Brush 
was urging his application to set aside 
Langdon’s judgment in the spring of 
1835, and the witness requested him to 








come to a fair settlement with L., 
Brush answered “that he had the best 
feelings towards L. and his family, that 
he wanted nothing from them improp. 
erly, that he had hada great deal of 
trouble with Langdon’s business, and 
if L. would allow him $1,000 for that 
trouble, he would put things back 
where they were.” ‘The latter expres- 
sion doubtless related to the Pennsyl- 
vania lands, which Brush claimed ab- 
solutely.—He had nothing else in his 
possession at that time which had ever 
belonged to, or been claimed by Lang- 
don.—And the meaning of Brush pro- 
bably was, that he would go into a set- 
tlement and consent to hold those lands 
as a security merely, on being allowed 
$1,000 for all his trouble with L’s bu- 
siness for twenty years.—The exhibit 
No. 21, it was argued, furnishes a pre- 
sumption that the judgment confessed 
to Brush was a mere cover; and the 
long interval in selling the leasehold 
estate on the execution issued against 
its validity. I think the exhibit, as 
urged,in support of another claim of 
Langdon, is consistent with the validity 
of the judgment.—The delay in selling 
is sufficiently accounted for by the re- 
lationship between the parties. An- 
other execution ereditor of Langdon’s 
could probably have availed himself 
of the delay to postpone Brush’s to his 
own, as being dormant. 

I have now examined all the evidence 
by which the complainant assails the 
Judgment of Brush. It certainly throws 
a Shade of doubt over the transaction. 
—I am relieved from determining 
whether it successfully impeaches the 
judgment, by the case as made by the 
defendant Brush, which remains to be 
reviewed. 

The complainant states in his bill 
that this judgment was entirely with- 
out consideration, and that Brush made 
the confessions to which Mrs. L. tes- 
tified ; and after charging pretences 
thereon and corresponding counter- 
charges, the bill proceeds to require an 
answer on oath, and to put searching 
interrogations to the defendant Brush 
in respect of these statements and 
charges. 

In his answer Brush meets these al- 
legations and inquiries fully—He says 
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the consideration of the judgment was 
Lanedon’s indebtedness to him in the 
sum of $28,00 over and above some 
demands which he relinquished. He 
gives the particulars of this indebted- 
ness. 

He states the same facts in his tes- 
timony as a witness, and laid himself 
open to a full examination in detail.— 
And he proves by Mr. Westervelt, who 
entered up the judgment, the explicit 
declaration of Langdon, that the sum 
of $28,00 was the balance due to Brush 
when the execution was issued. Mr. 
W. also states that Brush was dissatis- 
fied with the large sum inserted in the 
bond. If in truth he was liable at the 
date of the judgment as indorser of 
Langdon’s notes to the amount of $21, 
00 or $22,00, as stated in Langdon’s 
answer and as shadowed forth in the 
bill, that liability with L’s debt of $28, 
00 would amount to the sum inserted 
in the condition of the bond. Whe 
answer denies that Brush ever made 
the admissions stated in the bill and 
referred to in speaking of Mrs L’s tes- 
timony, and he repeats the denial more 
particularly in his examination as a 
witness. 

A bond of $500 executed by Lang- 
don to Brush, dated September 2, 1814, 
and payable February 2, 1815, forms a 
part of the alleged consideration of the 
judgment.—In answer to this, it is 
shown that Langdon in 1815, applied to 
the Recorder of New York to be dis- 
charged from his debts under the in- 
solvent law ; that Brush was one of his 
petitioning creditors; that an order 
was made directing Langdon to assign 
his estate to Brush; and that Brush 
executed the usual certificate that such 
assignment had been made. No dis- 
charge is produced, nor proof made 
that a discharge was ordered by the 
Recorder. As against Brush, I think a 
discharge ought to be presumed, after 
twenty years. But a promise to pay 
the debt would revive it, and if Lang- 
don chose to give a judgment inclu- 
ding that debt, no one can gainsay it. 

I consider the evidence in the case 
derived from the answer and the testi- 
mony, as entirely decisive in favor of 
the validity of the judgment to the ex 
tent allowed by the master. 





This disposes of the first exception 
of the complainant and the first excep- 
tion of Langdon, and the same are dis- 
allowed. 

[The next point possesses no particu- 
lar interest. ] 

3. I now come to the purchase 
of the Hudson Street houses by Brush 
on his execution against Langdon and 
his -sale or exchange thereof.—The 
Sheriff sold the three houses and lots, 
which were leaseholds on the east side 
of the street, and were mortgaged fora 
large sum, on the 16 May 1831, and B. 
became the purchaser for $1,500. The 
sheriff gave him a certificate, it being 
then supposed by all the parties, and I 
believe by the profession and the courts, 
that the owner had the right to redeem 
until the expiration of a year from the 
sale, but that there was no redemption 
for creditors, (See Merry v. Hallet, 2 
Cowen 497. The People v. Westervelt, 
17 Wend. 674 and 28 Wend. 416.) 

On the first of June 1832, the sheriff 
executed a deed to Brush. Previous to 
receiving the deed and on the 9th of 
May he had agreed to exchange the 
houses with Edmund Wilkes, subject to 
the liens thereon, for a house in Varick 
Street. The latter was sold by Brush 
for about $1,500 beyond the amount of 
the incumbrance upon it; and he also 
received some money in the exchange 
with Wilkes. 

The complainant insists that Brush 
purchased the three houses and lots as 
trustee for Langdon, and the master 
has found upon the evidence, that he 
sold them as trustee or for the benefit 
of Langdon, but that he did not pur- 
chase them as trustee. To this finding 
Brush excepts because the Master 
charged him with the profits on the 
sale, and the complainant excepts be- 
cause the master decided that Brush 
was not a trustee in the purchase of 
the houses. 

I do not discover any facts in the 
case which warrant me in holding that 
Brush was a trustee for Langdon in the 
purchase of these houses. He bid them 
off on his own judgment against L., and 
if he had agreed expressly, at the time 
of the sale, to bid them off for L’s ben- 
efit, no trust would have been created. 
(See Sherrill v. Crosby 14 Johns. 358— 
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Bartlett v. Pickersgill, 1 Eden’s R. 515. 
Steere v. Steere, 5 J. C. R. 1.) 

But there was no such agreement 
either proved or alleged. The answer 
of Langdon to Striker’s Bill in 1831, is 
decisive, and the judgment being held 
valid, that answer is competent evi- 
dence on this point. Exhibit No. 21, 
bears upon another point. I do not 
consider it applicable here. The sec- 
ond exception of the complainant is 
disallowed. 

I am not so clear in reference to the 
counter exception of Brush. The tes- 
timony of Discon, the broker who ef- 
fected the exchange of the houses, 
shows that Langdon was taking an in- 
terest in it which cannot be well ac- 
counted for, unless he was to partici- 
pate in its benefits. Then the exhibit 
No. 21, is inexplicable to me on any 
other supposition—That paper is a 
brief note from Brush to Langdon, 
without date, saying that he has paid 
for taxes $24, 60, and the sheriff $34, 
874, in all, $59, 474; that he is short, 
and that L. must send the amount or 


call and see him immediately.—This 
note related to these houses, and from 
its speaking of the taxes, was probably 


written in the spring of 1832. I think 
that it was after the exchange of the 
houses had been negotiated; or at 
least after some agreement had been 
made to allow to L. the surplus, after 
paying the amount bid by Bb., and the 
employment of B. to make a sale 
founded upon such an agreement. It 
would then be reasonable for Brush to 
call upon Langdon for these disburse- 
ments. 

I concur with the Counsel for Brush, 
that all this would not create a trust 
in the houses. (See Botsford v. Burr, 
2 J. C. R. 405; Rogers v. Murray, 3 
Paige 390. 

My conclusion from the evidence is, 
that in the spring of 1832 there was 
such an agreement made between Brush 
and Langdon, in relation to the sale of 
these houses, for which L’s underta- 
king not to redeem them from the sher- 
ift’s sale, would furnish a sufficient con- 
sideration. The case of Hess v. Fox 
(10 Wend. 436.) decides that such an 
agreement is not within the statute of 
frauds. 





lt follows that Brush must account 
for the surplus if any, arising from the 
sale or exchange of those houses. The 
Counsel for Brush claimed that the 
master had erred on the principle 
adopted by him, in charging B. with 
the rents. It seems that Brush col- 
lected the rents from the time of the 
sherift’s sale. As he had no deed, or 
legal right to the possession, he ought 
to account for the rents. On the other 
hand the counsel opposed to Brush, in- 
sists that the master has greatly under- 
rated the profits on the sale to Wilkes, 
linfer that the master, inasmuch ashe 
had charged Brush with the rents, and 
credited Langdon with the amount bid 
on the sheriff’s sale, less the sheriff’s 
fees, as of the date of that sale; al- 
lowed to Brush in estimating those pro- 
fits, the ten per cent. on the amount bid, 
which Langdon would have paid to 
Brush on redeeming the houses from 
that‘sale. This appears to be reason- 
able, and the computation on that be- 
sis accurately made. 

The second, third, fourth and fifth 
exceptions of the defendant Brush are 
therefore disallowed. In regard to 
the three last, the counsel did not claim 
their consideration unless the report 
was to be referred back to the master 
on other grounds. 

[His honor proceeded to examine va- 
rious other exceptions, which relating 
to questions of fact merely, are omitted. 
He concluded his judgment as follows. ] 

In this laborious investigation I have 
been greatly aided by the views of the 
master* drawn up by him before ma- 
king his report. He has given to the 
case a careful, minute and searching 
examination, which is deserving of all 
praise. And I feel gratified, that -I have 
been enabled to coincide with him in 
every point discussed. , 

This is a case in which a decree may 
be made between the co-defendants. 
(Conry v. Cawfield, 2 Ball. & B. 255; 
Goodwin v. Clewley, 2 Beav 30; Elliot 
v. Pell, 1 Paige, 263.) The decree 
will therefore provide for the redemp- 
tion of the Pennsylvania lands by Lang- 
don of the complainant, on payment of 





*C. B. Moore, Esq. 
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the amount due to Brush with interest 
and costs, and his disbursements for 
taxes and other necessary charges in 
respect of those lands. In default of 
such redemption, he is to be permitted 
to sell the lands at auction, and pay 
himself out of the proceeds. If there 
be a deficiency he may collect his costs 
of this suit from the complainant, and 
for the residue of the deficiency, he 
may retain his judgment recovered in 
1828, and the decree. In case the 
complainant is subjected to the costs of 
Brush, he may recover them of Lang- 
don, who will be decreed to pay the 
complainant’s costs. Neither party 1s 
to have costs on the exceptions to the 
master’s report. The judgment recov- 
ered by Langdon against Brush in 1835, 
is not presented in this suit in a form 
which authorises this court to act di- 
rectly upon it. ‘There may be inserted 
in the decree a suitable adjudication of 
the state of the accounts between the 
pr -ties at that time, to enable the de- 
fundant Brush to have that judgment 
cancelled, or to pursue such other rem- 


edy thereon as he may be advised. 





Lik, TEE ERIC PTET CLE, 


COURT OF COMMON PLEAS. 








Before the Hon. M. Utsnorrrer and 
Judges Incranam and Inauis. 


Scuuttz v. WooprorreE.—7th Oct. 1843. 


PLEADING—AVERMENTS. 

On ademurrer to a plea of an insolvent’s dis- 
charge under the Two-third Act,—HELp, that 
it is not necessary the plea should set forth 
that the insolvent and his creditors signed the 
petition. 

In pleading an insolvent’s discharge, it is not ne- 
cessary to set forth the schedule and affidavits 
accompanying the petition, but only such 
proceedings as give the officer jurisdiction. 

The officer granting the discharge has jurisdic- 
tion of the subject matter where the insolvent 
resides, 


Demuxrer.—The declaration was in 
assumpsit, and contained the usual 
printed form upon the money counts, 
with a copy of a promissory note 
thereon indorsed. 

Piea.—That on the. 29th March, 
1842, at the city and county of New 





York, the defendant, being an inhabit- 
ant of said city and county, and being 
also an insolvent debtor within the true 
intent and meaning of the act, entitled 
“of voluntary assignments made pur- 
suant to the application of an insolvent 
and his creditors,” did, in conjunction 
with so many of his creditors residing 
within the United States, as had debts 
in good faith owing to.them by the 
said defendant, amounting to at least 
two-thirds of all the debts owing by 
him to creditors residing within the 
United States, present a petition to 
Frederick A. Talmadge, Esq., then and 
yet Recorder of the city of New York, 
in the words and figures following, to 
wit. 

[Then follows a copy and petition of 
the defendant under the Two-third act, 
for his discharge from his debts. ] 

After which the plea goes on to aver 
that such proceedings were thereupon 
had that afterwards, to wit, on the 
13th July, 1842, at the place aforesaid, 
the said Recorder did discharge the 
said defendant. 

The plea then went on to aver that 
the said supposed several promises and 
undertakings in the said declaration 
aforesaid set forth, and every of them, 
were made after the first day of January, 
1832, and that at the time of making said 
several promises and undertakings, and 
every of them, the said plaintiff and the 
said defendant were persons respec- 
tively resident within this State; and 
the plea further averred that the causes 
of action in the declaration arose and 
existed before the presenting of the pe- 
tition in manner aforesaid, and before 
the giving of the discharge as afore- 
said, concluding with a verification. 

To this plea the plaintiff demurred, 
and shewed the following causes of 
demurrer : 

1. That the said plea merely states, 
that the said defendant presented a pe- 
tition to the said Recorder, under the 
Insolvent act, specified in his plea, 
whereas, it was also requisite that he 
should likewise, at the same time, have 
presented the schedule and affidavit re- 
quired by the provisions of the said 
act. 

2. That it was not alleged in said 
plea that the application of the insol- 
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vent was made to an officer residing in|the residence of the insolvent. The 
the county within which the insolvent | fact of residence is averred, and is tra- 
resided. versable to vitiate the discharge, and is 

3. That the said plea does not specify | evidence in the proceeding. The affi- 
that any proof of such residence was | davit is set forth, though not neces- 
made at the time of presenting the pe-| sarily so. 


tition of the insolvent. Utsuorrrer, J.—To a plea of an 
Joinder in demurrer. | insolvent’s discharge under the Two- 
The cause came on this day for ar-| thirds act, the plaintiff demurs. 


gument. . | 1. Because the plea does not state 
Elisha Morrell, of counsel for the|that the insolvent and his creditors 
plaintiff, argued in support of the de-| signed the petition. 
murrer. This objection is over-ruled in 17 
1. The pleais bad. It proposes to| Wendell, 482, on the ground that the 
set out the whole of the proceedings, | allegation that the insolvent and his 
and the petition, upon itsface. That is} creditors presented such petition neces- 
insufficient. It is neither shewn that} sarily implies their assent. For mat- 
it was signed by the petitioner nor | ters respecting jurisdiction, the rule is 
accompanied by any affidavit, or sche-| the same before or after verdict. 
dule,&c. If the defendant undertakes; 2. Because sufficient is not set forth 
specially to set forth the proceedings, | in the plea to give the officer granting 
he must show that they were correct|the discharge jurisdiction. The resi- 
and sufficient. dence of the insolvent is conceded to 
2. The plea is bad in not setting | be well set forth, and if it gives juris- 
forth facts sufficient to give the officer | diction (1Cowen, 316), the recital of the 
granting the discharge jurisdiction to | petition or discharge may not supply the 
issue the order requiring the creditors | defects'in the averments (ibid. 3 Wend. 
to shew cause, &c. In order to give him | 248); but does not the plea aver suffi- 
jurisdiction, a petition, schedule, and | ciently that two-thirds of the creditors 
affidavit must be presented. joined with the insolvent in his petition? 
In support of the foregoing points, |I think it does, and that it shews juris- 
the following cases were relied upon | diction in the officer, prima facie, with- 
by the learned counsel :—7 John’s Rep. | out reciting the schedule and affidavits 
75; 6 Cow. 221; 1 Cow. 316; 24/| accompanying the petition. For if the 
Wendell, 364; 2 Hall, 190; 2 Hall,| Recorder adjudged that two-thirds of 
231; 10 John’s Rep. 161; 1 Hill, 130.| the creditors united in the petition, if 
C. C. Marsh and J. Ingraham, contra. | not conclusive, it was presumptive of a 
—It is not necessary to set forth the| valid discharge, (17 Wend.409). The 
schedules annexed to the petition of the | plaintiff must impeach it. It is not ne- 
insolvent in his plea. They form the | cessary for the insolvent to set out all 
evidence in the cause. It is only ne-| the proceedings, but only such as gave 
cessary to set forth the facts giving the| the officer jurisdiction. The officer 
officer to whom the petition was pre-| had jurisdiction of the subject matter 
sented jurisdiction, as that the insol-| where the insolvent resides. Petition 
vent was an inhabitant of the county;| and concurrence of two-thirds of his 
that two-thirds of his creditors united | creditors are shewn. 
inthe petition, 7Cow. 721; Graham’s| Incranam. J.—There are two ob- 
Prac. 2d edit. 240; Yates’ Pleadings | jections to the plea in this case ; one is 
and Forms, 282. that the plea does not set forth that the 
2, The plea states that the insolvent | petition was signed by the defendant, 
was a resident of the city and county | and the other is that it does not aver 
of New York, and that the petition was|that the schedules were delivered 
presented to the Recorder of that city | with it. 
and county, who is by law an officer} 1. The averment that the defendant, 
appointed to the city and county. with two-thirds of his creditors, did 
3. It is not necessary to set forth| present a petition, praying for his dis- 
that proof was made to the officer of| charge, is sufficient without averring 
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that the same was signed by him. It 
was necessary that it should be so 
signed to constitute it the petition of 
the debtor and his creditors, and when 
it is said they presented the petition to 
the Recorder, I think the meaning is, 
they presented the petition properly 
signed. 17 Wend, 481, 2. 

2. The objection that there is no 
averment that schedules were annexed 
to the petition, is, I think, disposed of 
by the case, 1J.R.91. There the 
plea was the same as in this case, that 
the insolvent, with three-fourths of his 
creditors, did present a petition to the 
Recorder, &c., and that such proceed- 
ings were thereupon had, &c. And this 

lea was held to bé sufficient. See also 
11 J.R. 491. 

In 7 J. R. 76, one of the objections to 
the plea was the same as this, and the 
Court said he might have pleaded as in 
I J. A. 91, that the insolvent and his 
creditors did present a petition to the 
Recorder, and that such proceedings 
were had, &c. If the defendant under- 
takes to set forth the intermediate pro- 
ceedings, he must state them fairly, but 
not otherwise. 

Judgment for the defendant in de- 
murrer, with liberty to plaintiff to reply, 
on payment of costs and withdrawing 
demurrer. 


Jenkins v. SrEvENs.—16¢h Sept. 1843. 


Where in a déclaration in debt en a bond of in- 
demnity, which contained two counts, the 
first of which merely set forth that the defend- 
ant was indebted to the plaintiff in the amount 
of the obligation, but did not set forth the re- 
citals of the bond, which were special, it was 
en demurrer to the whole declaration that the 
count was bad for not setting forth the reci- 
tals and averring a breach thereof,—Hexp, 
that it was of no moment to decide whether 
the first count was good or bad, because if 
the other count was good, the plaintiff was en- 
titled to recover. 

Where on a bond of indemnity to an officer, with 
a condition that “ he shall be indemnified for 
all such goods as he may levy upon,” a judg- 
ment was recovered against him, and the de- 
claration was for damages which “he had”? 
sustained, and the levy had been made before 
the bond had been given,—Hetp, that an objec- 
tion on that ground was not tenable. 


Demurrer.—The declaration was in 
debt, and contained two counts; the 
39 





first count stated that the defendant and 
one George Smith, on the ninth day of 
November, 1842, at, &c., by their cer- 
tain writing obligatory, sealed, &c. ac- 
knowledged themselves to be jointly 
and firmly bound unto the said plaintiff 
in the sum, &c. parcel, &c. The 2nd 
count stated that the said plaintiff was a 
constable of the city of New York, and 
so being constable, he, at the special in- 
stance, &c. of said Smith, had levied 
on certain goods, &c. which said goods, 
&c. were claimed by a third person, 
and thereupon for the purpose, &c. of 
indemnifying the said plaintiff against 
all damages, &c. the said Smith and the 
said defendant, on, &c. at &c. by their 
certain other writing obligatory, sealed, 
&c. acknowledged themselves to be 
jointly and severally, &c. bound to the 
said plaintiff in the sum, &c. residue, 
&c. that the said writing obligatory, 
after reciting that the said Smith had 
issued a landlord’s warrant against E, 
Garrison, for $30, for three months’ 
rent, of, &c. from, &c.; that the said 
plaintiff, by virtue of the said warrant, 
levied on the property that had been 
removed from the demised premises to 
Broome street, and that the said pro- 
perty was claimed by Abraham Garri- 
son, provided, &c. that the said last- 
mentioned writing obligatory should be 
null, &c. if the said plaintiff should be 
indemnified, &c. from all damages, &c. 
that might be incurred on account of 
the said levy, but otherwise that the 
same should remain, &c. The declara- 
tion then averred that afterwards, and 
on, &c. Archibald Garrison recovered 
a judgment in the Common Pleas 
against the plaintiff and Smith for 
$154 52, and the said judgment is still 
in force, &c. and which was for the 
taking of said goods under thelevy. It 
then further stated plaintiff to be in- 
jured on account of said levy, where- 
fore, &c. A copy of the writing obli- 
gatory was attached thereto, as oyer 
under the second count. Demurrer 1. 
That the first count of the declaration 
does not set forth the recitals of the 
said bond, or aver a breach thereof by 
the defendant. 2. That the second 
count of the said declaration states that 
a judgment was obtained by Archibald 
Garrison for the property, which the 
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recitals of the said bond state to be 
claimed by Abraham Garrison. 3. 
That this suit is commenced within 
thirty days from the entry of said judg- 
ment in favour of Archibald Garrison. 
4. It is not averred that a fieri facias 
has been issued against the said Smith 
and the said John S. Jenkins, by Archi- 
bald Garrison. 5. It is not averred that 
the said Jenkins has paid any money, 
or sustained any damage in conse- 
quence of said judgment. 

Joinder in demurrer. The demurrer 
now came on for argument. 

J. S. Mitchell, in support of the de- 
murrer.—The first count is bad, in not 
setting forth the recitals or averring a 
breach thereof. The second count is 
bad. 1. In not averring that the 
plaintiff has sustained damage subse- 
quent to the levy, the language of the 
recital being prospective, “may.” 2. 
In not averring the property levied on 
to be the property of Abraham Garri- 
son, conformably to the bond ; and, 3. 
in averring that the judgment obtained 
by Archibald Garrison, was on account 
of the said levy, which was previous to 
the indemnity ; the judgment being for 
damages which had been sustained, and 
the indemnity being for damages which 
may be incurred. 

G. White, contra.—The first count of 
the declaration is good. It is upon a 
money bond for $200, parcel of the 
debt demanded. The breach is at the 
conclusion of the declaration. There 
is no oyer of the bond mentioned in the 
first count, because profert and oyer of 
the bond mentioned in the second 
count does not make it part of the re- 
cord so as to apply to the first count, 
(7 Cranch, 176). The breach at the 
conclusion of the declaration is suffi- 
cient, (1 Chit. Plead. 362, 325; 2 id. 
189, 190, sec. 7). As to the second 
count. Actual payment by the plain- 
tiff of the judgment recovered against 
him is not necessary to enable him to 
sustain this action. It is sufficient that 
his liability has been reduced to a cer- 
tainty by the judgment, (8 Cowen, 623 ; 
639 to 641, Rockfeller v. Donnelly). 
There being two counts, if either be 
good, the demurrer being to both, the 

laintiff must have judgment. (3 
end, 229; 6 Cow. 290.) 








Per Cur1am.—This is a demurrer } 
the plaintiff to the defendant’s declara- 
tion. 1. Because the first count is de. 
fective in not setting forth the recitals 
to a bond of indemnity, or averring a 
breach thereof. It is of no moment to 
decide whether this count is bad, be- 
cause if the other count is good, the 
plaintiff is entitled to judgment. (3 
Wend. 229; 6 Cow. 290). 

2. Because the second count does 
not aver that the plaintiff sustained da- 
mage subsequent to the levy, the lan- 
guage of the recital being prospective, 
“may.” I think that the count does 
expressly allege that afterwards, to wit, 
on the 18th July, 1843, the recovery 
was had against the plaintiff, “on ac- 
count of the said levy.” The indem- 
nity, it is true, is against damages that 
“may” be incurred on account of the 
said levy—the said levy being made 
before the bond was given, and so the 
bond recites. The judgment for the 
damages was prospective, but the act 
for which the plaintiff might be liable, 
and against which he was to be indem- 
nified, was past. 

3. Because the second count does 
not aver the property levied upon to 
have been the property of Abraham 
Garrison, in conformity with the bond. 
The narr states that Archibald Gar- 
rison recovered the judyment against 
the plaintiff for damages, on account 
of the said levy. This does not con- 
form with the bond of indemnity, which 
recites that Abraham Garrison claimed 
the property levied upon as belongiug 
to Edward Garrison; we could not re- 
quire the plaintiff to aver that the pro- 
perty did in fact belong to Abraham, 
because we are not to try that fact, and 
for the reason that the bond indemnified 
the plaintiff against any recovery against 
him on account of the levy; the question 
therefore is not now open, as to whom 
the property honestly belonged, which 
was levied upon by the plaintiff, and 
for which levy he was indemnified by 
the defendant; but the point open is 
whether there was a legal recovery 
against the plaintiff on account of such 
levy, within the meaning of the indem- 
nity? If there was such a recovery, 
the plaintiff was entitled to recover. 
4. Because the second count sets up 
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a judgment on account of the levy, 
which was previous to the indemnity, 
the judgment being for damages which 
had tzen sustained, and the indemnity 
being for damages that may be incurred. 
This objection is not tenable, for the 
reasons already stated under the second 
cause of demurrer. 

Judgment for plaintiff on demurrer, 
with liberty to defendant to plead, on 
payment of costs. 





BANKRUPTCY. 


A Review of the Opinion of Mr. Justice Srory, 
delivered in the matter of John C. Tebbetis, a 
bankrupt, at Boston, Sept. 7, 1843. 


Mr. Justice Srory, in the matter of 
John C. Tebbetts, a bankrupt, has enter- 
tained and given his opinion upon se- 
veral points of great importance, arising 
out of the construction of the late act 
of Congress, which established a uni- 
form system of bankruptcy throughout 
the United States. 

After disposing of two questions, 
which were raised in the case, he 
comes to the third point, and expresses 
his opinion in the following words: 

“'The next point (3,) is that upon 
which I have felt most difficulty, name- 
ly, whether fiduciary debts, not proved 
under the proceedings in bankruptcy, 
are extinguished by a discharge and 
certificate under the act. 

“ After some hesitation, I have come 
to the conclusion that they are not. 
There is not, I admit, any positive 
clause to this effect; but it seems to 
me, to be a just result, from the ge- 
neral provisions and object of the act, 
and especially of the first and fourth 
sections thereof. 

“If fiduciary debts, as well as othet 
debts, were intended to be barred or 
extinguished by a discharge and certi- 
ficate obtained by the bankrupt under 
the act, it seems difficult to perceive 
why the first section has so studiously 
excluded persons, owing fiduciary debts 
alone, from the benefit of the act. 

“Yet they certainly are so excluded. 

“If, on the other hand, we construe 
the act as saving the rights of fiduciary 


‘ 





creditors, and excepting them, at their 
option, from the operation of the act, 
from motives of public policy, and the 
design of putting strong marks of dis- 
tinction and reprobation upon official 
and fiduciary defaleations, we readily 
see why the party may still be per- 
mitted to obtain the benefit of the act, 
as to other debts, without in any man- 
ner impairing this policy, or breaking 
in upon thisdesign. It leaves the party, 
as to his fiduciary debts, where it finds 
him, to the justice, and it may be, to 
the mercy of the creditors. In this 
manner the whole section is in entire 
harmony with itself, as well as with 
other parts of the act, and has an ap- 
propriate meaning and use. 

“The fourth section illustrates this 
interpretation. By that, the bankrupt 
is denied any discharge or certificate, 
if after the passing of the act (which, 
in my judgment, means after the date 
of the approval of the act, viz. the 19th 
of August, 1841, and not after the day 
when it was to go fully into operation, 
viz. from and after the Ist day of 
February, 1842), he ‘shall apply trust 
funds to his own use.’ 

“ Now it is plain, that such a misap- 
plication after the passing of the act, is 
treated as a gross fraud, which orght to 
deprive a party of any discharge or 
certificate under the act, as to all his 
debts whatsoever, not only such as are 
fiduciary, but all others. 

“But if the misapplication was be- 
fore the passing of the act, the party is 
not deprived of his right to a discharge 
or certificate ; so that there is no diffi- 
culty in saying that the discharge may 
well operate as a bar or extinguishment 
of all other debts, leaving still fiduciary 
debts a privileged class, untouched by 
the act upon the grounds of publie po- 
licy above suggested. In this mode of 
construing the act, the distinction be- 
tween fiduciary debts and others, is 
constantly preserved; and the public 
policy is throughout maintained and 
promoted. Misapplication of fiduciary 
debts before the passing of the act, de- 
prives the party of all right to a dis- 
charge from them only ; misapplication 
after the passing of the act deprives 
him of all right to a discharge from any 
debts whatsoever.” 
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This opinion is based, independent of 
“public policy,” upon the first and 
fourth sections of the bankrupt act. 
The language employed in the first sec- 
tion, to wit: “ All persons, &c. owing 
debts, which shall not have been created 
in consequence of a defalcation as a pub- 
lic officer ; or as executor, administrator, 
guardian, or trustee, or while acting in 
any other fiduciary capacity, who shall 
by petition, &c.” it is supposed, war- 
rants, in connection with the words of 
the fourth section, “nor any person, 
who after the passing of this act shall ap- 
ply trust funds to his own use,” the con- 
clusion to which the learned Justice has 
arrived. We propose to make a few 
suggestions against that conclusion, 
arising out of the very definite and pre- 
cise language of the act, as contained 
in other sections thereof; and we are 
somewhat emboldened to this under- 
taking, as his Honor declares that he 
“has come to the conclusion after some 
hesitation.” 

It may be remarked, in the first place, 
that the first section of the act ne- 
where and in nowise speaks of the final 
discharge of the bankrupt, or the effect 
thereof upon any debts whatsoever. 
An applicant by that section obtains no 
benefit, save that of being decreed a 
bankrupt, if 7¢ may be called a benefit. 
That section, we hold to be descriptive 
merely of the persons who may apply 
voluntarily, and against whom proceed- 
ings in invitum may be had. 

To apply voluntarily, he must owe 
debts, “ which shall not have been 
created in consequence of a defalca- 
tion as a public officer ; or as executor, 
administrator, &c.” 

To be proceeded against in invitum, 
on the part of creditors, he must be 
“a merchant, or using the trade of 
merchandise, a banker, factor, broker, 
underwriter, or marine insurer,” and 
he must also “ owe debts to the amount 
of not less than two thousand dollars.” 

When the voluntary applicant ap- 
proaches the proper court with his pe- 
tition, the law propounds to him the 
question, ‘*Do you owe debts, which 
have not been created in consequence of a 
defalcation as a public officer, or as exe- 
cutor, administrator, &c.” 

If he can answer affirmatively, though 








he may owe his thousands, which have 
been created in a “ fiduciary capacity,” he 
is entitled to be heard. 

So also, where the creditor proceeds 
against the debtor, the law asks, “ig 
the debtor a merchant, or using the 
trade of merchandise, ar a retailer of 
merchandise, &c.?”’ if it be answered 
in the affirmative, he is the subjeci of 
such proceedings. 

The act does not say, if the applicant 
owe fiduciary debts he cannot apply to 
be decreed a bankrupt ; but simply de- 
clares that if he owe debts which have 
not been contracted in a “fiduciary ca- 
pacity,” he may apply, and obtain such 
decree. 

The owing debts other than fiduciary 
is descriptio persone, and no more ; and 
besides, is descriptive of voluntary ap- 
plicants only. 

For we shall endeavor to shew in the 
course of these remarks, that there is 
no such restriction, as to involuntary 
applicants, if we may be allowed the 
expression. 

Mr, Justice Story says :—“I admit 
there is not any positive clause to this 
effect,” (that fiduciary debts are not ex- 
tinguished by a discharge and certifi- 
cate,) but it seems to me to be a just 
result from the general provisions and 
objects of the act, and especially of the 
first and fourth sections thereof. 

“Tf fiduciary debts, as well as other 
debts, were intended to be barred or 
extinguished by a discharge and certi- 
ficate oLtained by the bankrupt, under the 
act, it seems difficult to perceive why 
the first section has so studiously ex- 
cluded persons owing fiduciary debts 
alone from the benefit of the act. Yet 
they certainly are so excluded.” Is 
there not good reason, in exeluding 
from the benefits of a voluntary appli- 
cation, the debtor, whose debts are only 
of a fiduciary character ? 

Should such a debtor be at liberty to 
apply when he pleases for the benefit 
of the act, to discharge himself from 
obligations of so high and sacred a 
character? And is there not very good 
reason for excluding him from a volun- 
tary application; and if so, need we 
look for any other reason? But if not, 
then that universal reason must be 
given “ita lex scripta est,”—it is suffi- 
cient that the law is so written. 
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Would it not be equally unjust to ex- 
clude from the benefits of a voluntary 
application, an unfortunate debtor, 
weighed down and opressed with debts 
irretrievably, because, perchance, one 
of his debts was contracted in a “ fi- 
duciary capacity ?” 

Is it not reasonable to suppose that 
the legislature, weighing or canvassing 
between these two extremes, and anx- 
ious in view of them to prescribe some 
general rule, which should not work 
too great a hardship upon the debtor or 
creditor, has adopted the provision 
which they have, as a middle course 
between the two? If he owe no debts, 
but those that are fiduciary, he ought 
not to be at liberty to taal when he 
will, for the benefit of the act; but, as 
it would be difficult, if not impossible, 
to graduate upon a certain scale, what 
amount of debts, over and above those 
that are fiduciary, an applicant should 
owe, to give him the privilege of a vol- 
untary application, and as some general 
rule must be prescribed, the Congress 
has declared, that if he owe any debts, 
which are not fiduciary, he may apply 
for the benefits of the law. 

But to return to the provisions of 
the first section. It must be kept in 
view that this section nowhere, and in 
nowise, speaks of a discharge of any 
debts, or of the effect and operation of 
a discharge and certificate. It merely 
declares who may become bankrupts, 
that is, against whom the first decree 
in bankruptcy may pass; and divides 
the persons into two classes, whom I 
shall designate for brevity’s sake, as 
the voluntary and involuntary appli- 
cants ; though, strictly speaking, every 
petitioner fora final dicsharge and cer- 
tificate becomes a voluntary applicant 
quoad such petition. 

The same section, as we have before 
said, lays no such restriction upon in- 
voluntary applicants. 

“All persons being merchants, or 
using the trade of merchandise, &Xc., 
owing debts (without qualification or 
specification whether fiduciary or other- 
wise) to the amount of not less than 
two thousand dollars, shall be liable to 
become bankrupts, within the true in- 
tent and meaning of this act, and may 
upon the petition of one or more of 





their creditors to whom they owe debts, 
amounting, in the whole, to not less 
than five hundred dollars, to the appro- 
priate Court be so declared accordingly, 
in the following cases,” (and then fol- 
low the acts of bankruptcy upon which 
a decree may pass. As to this class of 
bankrupts, nothing is said in this sec- 
tion, of the law about fiduciary debts ; 
no exception whatever is made respec- 
ting them, but all that it requires to 
give jurisdiction of the person, is, that 
the debtor, petitioned against, owe debts 
of any character to an “amount not 
less than two thousand dollars.” 

Clearly, then, involuntary applicants 
may be decreed bankrupts, though they 
owe no debts, but such as are of a fiduct- 
ary character ; and if they cannot, then 
the more sacred the obligation of the 
debtor, the less becomes the privileges 
and benefits of the laws ; which cannot 
be. 

We have, then, progressed one step 
towards the conclusion, which we mean 
to maintain. We find, that, if a volun- 
tary applicant owe only fiduciary debts, 
he cannot, on such voluntary petition, 
be decreed a bankrupt ; but upon pro- 
ceedings in invitum he may be so de- 
creed, though all his debts be fiduciary. 
And this, we hold to be the real ob- 
ject and scope of that provision, as to 
fiduciary debts, viz :—the matter of vol- 
untary and involuntary proceedings, 
and not question of the extinguishment 
and non-extinguishment of such debts. 

It certainly was a very important 
matter to ascertain and prescribe, what 
debts, if any, should not be discharged ; 
and it seems hard to suppose that the 
legislature intended that certain debts 
should not be extinguished, and yet 
use no more definite expression of their 
intention, than the language which is 
adopted in this section ; and more es- 
pecially so, as we find no other mention 
made of fiduciary debts, throughout the 
whole law, except what is found in the 
fourth sectioa in these words, “ nor any 
persons, who, after the passing of this 
act, shall apply trust funds to their own 
use.””* 





* The remainder of this article will be given in 
our next. 
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English Cases. 


IN THE EXCHEQUER. 
(SITTINGS AT NISI PRIUS.) 





Before the Right Honorable Lord A- 


BINGER. 


Cort and another v. Puiuuirs & Sparks. 
June 22, 1843. 


COMPOUNDING EMBEZZLEMENT—#URETY. 


A. was arrested for embezzling monies of his 
employers, and taken before a magistrate; af- 
terwards the employers took a bond from the 
prisoner and B., for the amount of the inonies 
embezzled. At the time the bond was execu- 
ted the plaintiff’s attorney told A. and B. that 
they were not to consider there was any agree- 
ment that the plaintiffs should forego the pro- 
secution against A. In an action on the bond 
the defendants pleaded the illegality of the 
consideration, and the plaintiff’s attorney hav- 
ing admitted in his cross examination he could 
not say that B. did not understand that the 
consequence of giving the bond would be that 
the prosecution should be relinquished, Lord 
Abinger directed the jury that if they believed 
that the plaintiffs meant, upon getting the 
bond, to forego the prosecution against A., 
and that B. signed the bond under that expec- 
tation and belief, the consideration of the bond 
was illegal, and they ought to find a verdict 
for the defendants. 


Tus was an action on a bond for 
£270, executed by the defendants. The 
defence was that the bond was illegal, 
the consideration being an agreement 
and understanding that the plaintiffs 
should relinquish a prosecution for em- 
bezzlement, which they were about to 
commence against the defendant Phil- 
lips. 

Mr. M. Hill (with whom was Mr. 
Mellor) appeared for the plaintiffs; and 
Mr. Crowder for the defendants. 

It appeared that the plaintiffs are 
wholesale ironmongers, carrying on bu- 
siness in Leicester, and that the defen- 
dant Phillips was their traveller. The 
plaintiffs charged Phillips with having 
embezzled money belonging to them, 
which came into his hands during his 
employment in their service, and suc- 
ceeded in apprehending him at Brigh- 
ton, where he was brought before a 
magistrate. He was then taken in cus- 
tody to Leicester, where the other de- 
fendant (Sparks), who was the father 





in law of Phillips, suggested that it was 
to be regretted that the proposition 
made by the plaintiffs at Brighton, that 
Phillips should enter into a bond with 
a surety for the sum which the plain. 
tiffs found deficient, was not then agreed 
upon. Mr. Lawton, who acted as the 
plaintiffs’ attorney, observed that it was 
an awkward thing to enter into any 
compromise after Phillips was in ecus- 
tody, but it was ultimately agreed that 
Sparks should join Phillips in the bond, 
which was the foundation of this ac. 
tion; and the plaintiffs, thereupon, in- 
timated their determination not to press 
the charge against Phillips, who was 
thereupon discharged from custody. 
At the time the bond was executed, 
Mr. Lawton told the defendants they 
were not to consider there was any 
agreement that the plaintiffs should 
forego the prosecution aguinst Phil- 
lips, but in cross-examination he ad- 
mitted he could not say that Sparks 
did not understand that the conse- 
quence of giving the bond would be 
that the proseeution should be relin. 
quished. 

Lord Asineer told the jury that the 
plaintiffs’ attorney saying, when the 
bond was executed, that it was not to be 
considered as an agreement not to press 
the charge against Phillips, did not al- 
ter the nature of the transaction. The 
question was, what the parties really 
intended. If the jury believed that the 
plaintiffs’ meant, upon getting the bond, 
to forego the prosecution against Phil- 
lips, and that Sparks signed under that 
belief and expectation, the considera- 
tion of the bond was illegal, and the 
jury ought to find a verdict for the de- 
fendants. 

The Jury returned a verdict for the 
defendants. 


IN THE QUEEN’S BENCH. 


Before the Right Honorable Lord Den- 
MAN, and Judges Cottman, Erskine, 
Mavte and CresweE .. 


ButuaM v. SHoopripGeE and Another. 
Trinity Term, 1843. 


PARTNERSHIP—JOINT LIABILITY. 

A. was employed to do some repairs to a house. 
B. and C., father and son, inhabited the house, 
and appeared to be engaged in the same busi- 
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ness, and during the course of the work both 
gave orders to .4., and interfered with the per- 
formance of it. In answer to the joint action, 
the defendants shewed that they were not in 
actual partnership, and that the house was 
taken in the name of B. alone, and that he 
alone was rated for it. The Judge left it to 
the Jury to say whether, in this particular 
transaction, the two defendants had conducted 
themselves as to induce the plaintiff to believe 
that they were jointly interested in the work, 
and soto give them a joint credit,—HELp, that 
this direction was right. 


Tuis was an action of debt for work 
aud labor done, and the plea was, the 
general issue. The cause was tried be- 
fore Mr. Justice Wicurman. It ap- 
peared from the evidence adduced by 
the plaintiff, that the defendants were 
father and son. The father took a 
house, and the plaintiff was employed 
to put up a partition, and to do other 
work asa carpenter. During the time 
the plaintiff was at work, he received 
instructions as to the way in which the 
work was to be done, both from the 
father and the son; and evidence of 
this was given to shew a joint liability. 
For the defendant, several witnesses 
were called to shew that the house was 
taken by the father, that he alone was 
rated, and, in fact, that there was no 
partnership between the defendants ; 
but that they merely worked together 
in the same house. Upon this state of 
facts, the learned Judge left it to the 
jury to say whether the parties had so, 
conducted themselves in this particular 
transaction, as to shew that they had a 
joint interest in the work done, and 
had thereby held themselves out to 
this plaintiff as being jointly liable to 
him for his work and labor—whether 
they, by their conduct, had induced 
him to give credit to both, and to look 
to both for payment. The Jury re- 
turned a verdict for the plaintiff for the 
full amount of the bill. 

Mr. Pratr now moved for a rule to 
shew cause why the verdict should not 
be set aside and a new trial granted, on 
the ground of misdirection. The de- 
fendants here shewed a great many 
circumstances which distinctly dis- 
proved anything like a partnership, and 
which therefore negatived any joint 
liability. The learned Judge was 


wrong in leaving to the Jury the ques- 





tion of a particular partnership as to 
this individual transaction. The gene- 
ral partnership being distinctly nega- 
tived, there was an end of the case, 
and the Judge ought to have told the 
Jury that the joint liability had not 
been made out, and that the verdict 
must be for the defendants. 

Lord Denman, ©. J.—The question is 
not whether there was a legal copart- 
nership between the defendants, but 
whether they gave the plaintiff reason 
to suppose that he was jointly em- 
ployed by them, and was to look to 
both of them for payment. The facts 
here raised that question, and under 
these circumstances the learned Judge 
properly left the matter to the Jury, 
and it does not seem to me that there 
is any ground to disturb the verdict. 
Per Cur. Rule refused. 


LIBEL AND SLANDER. 


INcoNsISTENCIES oF THE Law.—For 
any words reduced into writing, which 
in any way tend to injure reputation, 
though communicated to any one indi- 
vidual, the law gives a remedy, but 
there is no remedy without proof of 
special damage, for mere words, how- 
ever injurious to reputation, and how- 
ever publicly spoken, unless they im- 
pute an indictable offence, or apply to 
a man in his business, or import that 
he is laboring under an infectious dis- 
ease ; so that, falsely and maliciously 
to impute, in the coarsest terms, and 
on the most public occasion, want of 
chastity to a woman of high station and 
unspotted character, or want of vera- 
city or courage to a gentleman of un- 
doubted honesty and honor, cannot be 
made the foundation of any proceeding, 
civil or criminal; whereas, an action 
may be maintained for saying that a 
cobbler is not skilful in mending shoes, 
or that any one has held up his hand in 
a threatening posture to another. 





DUTIES AND NEEDS OF AN ADVOCATE, 

THERE is undoubtedly a limit to the 
exertions of an advocate for his client. 
He has a right, it is his bounden duty, 
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to do everything which his client might 
honestly do, and do it with all the ef- 
fect which any exercise of his skill, ta- 
lent, or knowledge of his own, may be 
able to produce. But the advocate has 
no right, nor is it his duty, to do that 
for his client which his client in foro 
consciente has no right to do for him- 
self; as, for a gross example, to put in 
evidence a forged deed or will, knowing 
it to be so forged. As to mere con- 
founding of witnesses by skilful cross 
examination, | own! am not disposed to 
be very strict. The whole thing is per- 
fectly well understood on all hands; 
and it is little more in general than a 
sort of cudgel-playing between the 
counsel and the witness, in which—I 
speak with submission to you,—I think 
I have seen the witness have the best 
of it as often as his assailant. It is of 
the utmost importance in the adminis- 
tration of justice that knowledge and 
intellectual power should be as far as 
possible equalised between the crown 
and the prisoner, or plaintiff and de- 
fendant. Hence especially arises the 
necessity for an order of advocates,— 
men whose duty it ought to be to know 
what the law allows and disallows ; but 
whose interests should be wholly indif- 
ferent as to the persons or characters 
of their clients. If a certain latitude 
in examining witnesses is, as experi- 
ence seems to have shown, a necessary 
means towards the evisceration of the 
truth of matters of fact, have no doubt, 
as a moralist, in saying, that such lati- 
tude within the bounds now existing is 
justifiable. We must be content with 
a certain quantum in this life, especially 
in matters of public cognizance; the 
necessities of society demand it; we 
must not be righteous over much, or 
wise over much; and, as an old father 
says, in what vein may there not be a 
plethora, when the scripture tells us 
that there may, under circumstances, 
be too much of virtue and wisdom 2? 
Still I think that, upon the whole, 
the advocate is placed in a position un- 
favorable to his moral being, and, in- 
deed to his intellectual also, in its high- 
er powers. Therefore I would recom- 
mend an advocate to devote a part of 
his leisure time to some study of the 


ics of theology; something, I mean, 
which shall call forth all his powers, 
and centre his wishes in the investiga. 
tion of truth alone, without reference 
to a side to be supported. No studies 
give such a power of distinguishing as 
metaphysical, and in their natural and 
unperverted tendency they are enno- 
bling and exalting. Some of such stu- 
dies are wanted to counteract the ope- 
ration of legal studies and practice, 
which sharpen, indeed, like a grinding 
stone, but narrow while they sharpen. 

Coleridge’s Table Talk 


EPIGRAM ON FOUR DISTINGUISHED GENTLEMEN 
OF THE LONG ROBE. 


Mr. Leach made a speech, 

Impressive, clear, and strong. 

Mr. Hart, on the other part, 

Was tedious, dull and long. 

Mr. Parker made that darker, 

Which was dark enough without. 

Mr, Bell spoke so well 

The Chancellor* seem’d inclined to doubt. 
° *Lord Eldon. 


A celebrated counsellor, residing not far from 
Wall street, was asked by a very learned judge 
how it was that he generally succeeded in his 
cases at Banc, to which he replied that he in- 
variably looked at the common sense of his cases 
and acted diametrically the reverse, and thus 
had the law on the subject. 





TO CORRESPONDENTS. 


The question proposed by “X,” is one of law, 
if he will put it in the shape of a moot point we 
will insert it. 

The case to which M. refers will be found in 
the first volume of the Legal Observer. 

The papers of “‘ Lex” may be had at.our of- 
fice by calling for them. 

Our correspondent at Utica, will find that we 
have not forgotten him. 

We beg to acknowledge the receipt of several 
articles. 

We shall endeavour to carry “ Tyro’s” sug- 
gestion out. 

G. B. is referred to the case of Franklyn v. the 
Bank of England, reported in Russel, v. 1. 

L. B. will find all the cases brought together 
in Mr. Tayler’s able work on wills. 

The case on criminal law will appear in our 
next. 

Homo is under consideration. 

Our agent is nowon his way toCanada. 

Judge Catron’s decision in Lane v. Sharp, 





metaphysics of the mind, or metaphys- 


our next. 





